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Dear Chair 

Social Security Inquiry: Issues Paper 

1. The Law Council of Australia appreciates the opportunity to respond to the Issues 
Paper published by the Administrative Review Council (ARC) to inform its inquiry into 
the operation of the social security related provisions in the Administrative Review 
Tribunal Act 2024 (Cth) (ART Act). 

2. The Law Council acknowledges the contributions of the Law Society of the Australian 
Capital Territory and the Administrative Law Committee of our Federal Dispute 
Resolution Section (FDRS) in the preparation of this submission. 

3. We welcome the ARC’s inquiry into this issue, noting that such a review is consistent 
with Recommendation 3 of the May 2024 Report of the Senate Legal and 
Constitutional Affairs Legislation Committee, produced as part of its inquiry into the 
Administrative Review Tribunal Bill 2024 (Cth) and the Administrative Review Tribunal 
(Consequential and Transitional Provisions No. 1) Bill 2024 (Cth) (ART Bills).1 

4. Part 5A of the ART Act provides for a two-tier system for merits review by the 
Administrative Review Tribunal (ART) of ‘eligible social services decisions’.  It has 
been in force for nearly twelve months since the commencement of the ART on 
14 October 2024.  Eligible decisions include social security, child support, family 
assistance decisions, and other reviewable social security decisions, as defined in 
section 131C of the ART Act. 

5. The Law Council engaged closely with the Attorney-General’s Department (AGD) in 
the development of the ART Bills.  That engagement included providing a detailed 
submission in response to the Administrative Review Reform Issues Paper,2 and 
reviewing various iterations of draft legislation.  In addition, the Law Council provided a 
submission to the House of Representatives Standing Committee on Social Policy and 
Legal Affairs in February 2024 in respect of its inquiry into the ART Bills.3  That inquiry 
was subsequently transferred to the Senate Legal and Constitutional Affairs 
Legislation Committee. 

 
1 Ibid 22-31. 
2 Law Council of Australia, Administrative Review Reform Issues Paper (Submission to the Attorney-General’s 
Department, 12 May 2023). 
3 Law Council of Australia, Administrative Review Tribunal Bills 2023 (Submission to the House of 
Representatives Standing Committee on Social Policy and Legal Affairs, 2 February 2024).  
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6. Our submissions on reforms to Australia’s system of administrative review did not 
engage in detail with matters relating to social security.  That was primarily due to a 
lack of engagement from our membership on that specific aspect of the reforms, 
compounded by very truncated consultation timeframes. 

7. Further, our approach to date has reflected the reality that other bodies, including 
National Legal Aid and Economic Justice Australia, are sometimes better placed to 
comment on the operation and impact of the social security provisions of the ART Act.  
That is because those bodies represent frontline organisations—Legal Aid 
Commissions and Community Legal Services—that provide advice to people on their 
social security rights.  We encourage the ARC to have regard to the views expressed 
by those organisations. 

8. The ART Bills, as introduced in December 2023, would have removed the two-tier 
review structure for social security matters that had existed in the Administrative 
Appeals Tribunal (AAT).  During the Parliamentary inquiry process, strong concerns 
were raised by certain stakeholders about such proposed changes.4  The Government 
ultimately amended the ART Bills to reinstate the two-tier system for those matters, 
retaining many of the key features of the first- and second-tier review that had applied 
in the AAT.5 

9. We note that the first annual report of the ART is not yet available, and the 2024–25 
Annual Reports of Services Australia and the Department of Social Services have 
also not been released.  In the absence of those reports, and noting the limited time 
that the ART has been in operation, the Law Council is unable to provide a 
comprehensive evidence-based analysis, or offer definitive comments on the 
consultation questions. 

10. We did, however, receive constructive input from members of the FDRS’s 
Administrative Law Committee in response to some of the questions in the Issues 
Paper (noting not all questions have been responded to).  Where views have been 
attributed to the FDRS Administrative Law Committee, these comments should not, at 
this stage, be taken to reflect the final views of the Law Council more broadly. 

Responses to questions in Issues Paper 
Internal review processes 

11. The Law Council supports the role of internal review, in principle, as a critical 
component to administrative review mechanisms, particularly in areas of high-volume 
decision making such as the Social Security Jurisdictional Area.  However, the 
effectiveness and fairness of those processes depends on the capability, capacity, and 
independence of review officers. 

12. As noted in the Issues Paper, before a social security matter can be reviewed by the 
ART, it must go through an internal agency review process.  An individual who 
receives a decision from Services Australia has the option to: 

• request an explanation for the decision from a Subject Matter Expert; and/or 
• apply for a formal internal review of the decision by an Authorised Review Officer 

(ARO).6 

 
4 Senate Legal and Constitutional Affairs Legislation Committee, Administrative Review Tribunal Bill 2023 
[Provisions] and related bills (Report, May 2024) 39. 
5 Supplementary Explanatory Memorandum relating to Sheet SE106, Administrative Review Tribunal Bill 2024. 
6 Administrative Review Council, Social security inquiry (Issues Paper, August 2025) 15. 
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30. As noted in the Issues Paper, the subsequent amendments to the ART Bills—in 
response to stakeholder concerns—re-established the two-tier review structure and 
narrowed the availability of GAP review for social services matters.21  At present, the 
ART Act specifies that parties cannot apply to the GAP for review of either first review 
or second review of social security decisions.22  Nonetheless, the ART President has 
the discretion to refer an application for review by the GAP if the President is satisfied 
that: 

• the application raises an issue of significance to administrative decision-making; 
and 

• it is appropriate in the interests of justice that the ART be constituted by the GAP 
for the purposes of the proceeding in relation to the application.23 

31. The GAP (Guidance and Appeals Panel) Practice Direction explains what is meant by 
‘proceedings that raise an issue of significance to administrative decision-making’.  
That includes matters that ‘could potentially affect large numbers of individuals’,24 and 
an example is given of matters that ‘involve a pattern of decision-making that affects 
significant numbers of people’.25  The Practice Direction also provides that ‘the 
President may consider whether the proceeding is likely to have a broader impact on 
persons beyond the parties’.26  Those factors are likely to be highly relevant in the 
Social Security Jurisdictional Area.  However, it is difficult for the Law Council to 
comment on the effectiveness of the GAP review process without the availability of 
data on GAP applications and referrals. 

32. The Issues Paper outlines arguments for and against the two-tier structure of external 
social security merits review.27  There are persuasive arguments on both sides that we 
do not seek to reargue, noting the arguments have been canvassed already by the 
ARC in the Issues Paper, and by a variety of stakeholders during the inquiry into the 
ART Bills.28 

33. We recognise that returning to the single-tier model, as initially proposed in the ART 
Bills, would contribute to the harmonisation of processes, which was a key aim of the 
establishment of the ART.  Regardless, the Law Council recommends careful 
consideration of whether a uniform approach is appropriate, given the diversity of 
applicants and matters before the ART, and the vulnerability of applicants in the Social 
Services Jurisdiction.  It is critical that there is meaningful access to review, while 
maintaining procedural efficiency. 

34. As noted above, it is critical that the ARC engages closely with stakeholders who 
provide advice (or represent bodies who provide advice) to people on their social 
security rights.  Such bodies are well placed to provide frontline perspectives on: 

• how the two-tier review structure is currently operating; 
• whether a single-tier structure could promote the objects of the ART; and 

 
21 Administrative Review Council, Social security inquiry (Issues Paper, August 2025) 34. 
22 Administrative Review Tribunal Act 2024 (Cth) s 131W. 
23 Ibid s 122. 
24 Administrative Review Tribunal, Administrative Review Tribunal (Guidance and Appeals Panel) Practice 
Direction 2024 5.4. 
25 Ibid 5.4(d). 
26 Ibid 5.3. 
27 Administrative Review Council, Social security inquiry (Issues Paper, August 2025) 20. 
28 Senate Legal and Constitutional Affairs Legislation Committee, Administrative Review Tribunal Bill 2023 
[Provisions] and related bills (Report, May 2024) 22-31. 








