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This checklist is intended to facilitate parliamentary scrutiny of the legislative development
process. Drawing on the Law Council’'s many years of experience in engaging with legislative
processes, it represents best practice in terms of design, consultation and impact assessment.
If the steps below have not been followed—and a satisfactory explanation is not provided by
Government—the legislation in question may produce undesirable outcomes, prove unworkable
in practice, or even be constitutionally unsound. It is vital that Parliament hold Government to
account in this regard, in accordance with their respective constitutional roles, to ensure that
Australian society is regulated sensibly and fairly.

Initial Assessment

O Has the responsible Minister articulated the need for the legislation in a convincing and
accessible manner (ie in second reading speech and/or explanatory materials)?

O If categorised as T (time critical) or A (high priority) on the legislative program, has the case
been made for the urgency of the legislation’s passage?

Internal Development

O Did the drafters take into account relevant requirements/considerations set out in the:
O Legislation Handbook, including in respect of explanatory materials?
O Best Practice Consultation guide from the Office of Impact Analysis?
O Australian Government Guide to Policy Impact Analysis?
O Additional scrutiny resources, eg the Guide to Framing Commonwealth Offences,

Infringement Notices and Enforcement Powers?

Consultation

O Who has been consulted on this legislation, noting that best practice consultation generally
involves transparent, broad-based, accessible processes which are not rushed?

O Other Government Departments/agencies?
O Identified business and/or public stakeholders?
O Civil society groups (eg First Nations representative groups) who may be affected/
interested?
O Have they been given a reasonable opportunity/timeframe to comment? In most

circumstances, the Law Council considers 6 weeks to be a minimum appropriate period.
O If there has been no public consultation, why was it deemed unnecessary?

O If the proposed legislation makes significant changes to law and/or policy, was an Exposure
Draft or equivalent sent to stakeholders for detailed feedback?

O Does the Regulation Impact Statement reflect the prior consultations undertaken?
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https://www.pmc.gov.au/resources/legislation-handbook
https://oia.pmc.gov.au/resources/guidance-oia-procedures/best-practice-consultation
https://oia.pmc.gov.au/resources/guidance-impact-analysis/australian-government-guide-policy-impact-analysis
https://www.ag.gov.au/sites/default/files/2024-05/Guide-Framing-Commonwealth-Offences.pdf
https://www.ag.gov.au/sites/default/files/2024-05/Guide-Framing-Commonwealth-Offences.pdf
https://oia.pmc.gov.au/impact-analysis-process

O Have the drafters adequately accounted for input provided through consultation processes
in the final form of the legislation as introduced?

Legal Considerations
O Has the legislation been assessed by the Minister for compliance with:

O The Constitution and any relevant jurisprudence (eg has the Minister identified the
relevant source(s) of Commonwealth power to make this law)?

Relevant High Court decisions?

O Rule of law principles (including on retrospectivity)?

Australia’s relevant international obligations (eg international human rights
and humanitarian law; trade agreements; international criminal law)?

O Is the assessment against these standards convincing? Is further expert advice needed?
Parliamentary Scrutiny

O Has the legislation been assessed by the relevant Parliamentary committee(s) for
compliance with:

(] Australia’s relevant international obligations?

O Scrutiny of Bills Committee accountability standards (intrusion into rights/liberties;
administrative powers defined; review/oversight provided for; delegations
appropriate)?

O If present (which it should be for all Bills and disallowable legislative instruments), does the
Statement of Compatibility with Human Rights:

O Have regard to the Joint Committee on Human Rights Guide to Human Rights and
Guidance Notes?

O Set out in detail whether any less (or more) restrictive measures were considered,
and why the measures adopted are the least rights-restrictive that are appropriate to
adopt in the circumstances?

O Otherwise adequately justify any rights impact(s) the legislation might have?
Implementation

O Does the legislation contain appropriate commencement provisions (eg do stakeholders
have time to digest the implications and prepare for compliance)?

O Does the legislation provide for post-implementation independent review (especially
if it makes significant changes to existing law/policy)?
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https://lawcouncil.au/policy-agenda/international-law/rule-of-law
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Scrutiny_of_Bills/Committee_guidelines
https://www.ag.gov.au/rights-and-protections/human-rights-and-anti-discrimination/human-rights-scrutiny/statements-compatibility
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Committee_resources
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Committee_resources

