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13 August 2021 

  

Chris Ferguson  

Australian Taxation Office  

 

By email:  Christopher.ferguson@ato.gov.au 

  

Dear Sir  

Taxation Ruling TR 2021/D4 - Draft Taxation Ruling - Income tax: royalties – character 

of receipts in respect of software 

The Taxation Committee of the Business Law Section of the Law Council of Australia (the 
Committee) welcomes the opportunity to provide the following comments on draft Taxation 
Ruling TR 2021/D4 on Income tax: royalties – character of receipts in respect of software 
(TR 2021/D4). 

The Committee provides its observations on several specific issues, which it considers 
warrant further consideration in relation to the Commissioner's draft views in TR 2021/D4. 
Please note that this is not intended to be a comprehensive response to TR 2021/D4 but 
one rather focussed on the specific issues raised below.  

As an overarching comment, we note that a ruling whose content aligns with the operation of 
Australian laws, as affected by international treaties, the impact of OECD rules and 
principles, and relevant court decisions is more likely to be better understood and of more 
assistance than one that does not.  In our view there are instances in the draft views 
expressed in TR 2021/D4 where that alignment is not apparent and, thus opportunities for 
improvement.  We would welcome the opportunity to assist with developing that analysis in 
finalising the views in the proposed ruling. 

1 Executive summary 

• We consider that the ATO’s draft views in TR 2021/D4 constitutes a significant shift 
away from the Commissioner’s position set out in Taxation Ruling 93/12 (TR 
93/12). Given that TR 93/12 was withdrawn with effect on 1 July 2021, we submit 
that the Commissioner should provide taxpayers with more clarity as to the date 
from which TR 2021/D4, if finalised in its current form, will apply. 

• We submit that TR 2021/D4 relevantly overstates the effect of Australian case law, 
which emphasises the key role of the relevant contract. In that context, we submit 
that TR 2021/D4 does not provide sufficient clarity as to how contractual terms will 
be interpreted. We consider that TR 2021/D4 should clarify its approach to 
contractual terms and make certain that the proper approach to be taken is in line 
with, more appropriately, Australian authority.  
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• Similarly, we submit that more guidance should be provided as to how 
apportionment would be undertaken pursuant to the ruling. 

• We submit that the ATO’s position taken in TR 2021/D4 appears contrary to 
Australia’s double tax agreements (DTAs), the OECD Model Tax Convention, and 
recent international case law.  We consider that more analysis to reconcile the 
positions is required.  We note that the United Nations has considered amending its 
Royalties Article to explicitly include “software payments” in its definition of 
royalties. However, its recent decision not to do so for the 2021 Model Tax 
Convention may indicate that unilateral action will not be considered favourably. 
Accordingly, we recommend that: 

• any inconsistencies with the global approach be identified and addressed; 
and  

• to the extent that inconsistencies are identified, the ATO consider instigating 
multilateral change if it wishes to pursue such proposed amendments.  

If the Commissioner is of the view that a position is contrary to the current 
international approach we request that further consultation is undertaken to 
consider the inconsistency and address the differences in views.  

2 Core position adopted by TR 2021/D4 and comparison of position to TR 93/12 
with TR 2021/D4 

1 We submit that the draft views in TR 2021/D4 expands the Commissioner’s views 
on what payments for software may be characterised as royalties. Compared to the 
now withdrawn TR 93/12, TR 2021/D4 largely approaches its position through the 
operation of Australian copyright law.  

2 The main differences between TR 93/12 and TR 2021/D4 are set out in the below 
table: 

Payment type TR 93/12 TR 2021/D4 

Simple use by 
end-user 

Not a royalty. While it is 
arguable that some part of 
payment is for a licence to 
use the copyright in the 
program, that amount is likely 
to be minimal so no 
apportionment is necessary 
to take account of this 
amount.1 [27] 

This also applies to a 
distributor. [34] 

May be a royalty if there is a 
right to reproduce the 
program. [5(a)(i)] 

But will not be a royalty if 
“simple use” i.e. end-user to 
use the software for the 
purpose for which it was 
designed” [6(a)].2 This 
includes installing software 
on a computer, and 
downloading software, or 
using software over the 
internet. [fn 13]. 

 
1 In particular TR 93/12 stated at [27]: 

It is arguable that some part of the amount paid for the acquisition of computer software under a licencing arrangement 
is attributable to an express or implied licence to use the copyright in the program. For example, it may be that the act 
of loading a program onto the hard disk of a computer would, without permission from the copyright owner, be an 

infringement of copyright (see Sheppard J in Dyason and Ors v. Autodesk Inc and Anor (1990) 96 ALR 57 at p. 88). 
Although the amount attributable to such express or implied licence would strictly be a royalty, being an amount paid 
'for the use of, or the right to use, any copyright' (paragraph (a) of the definition), it is accepted that the amount, if 
quantifiable, is likely to be minimal. For this reason, it has been decided that no apportionment of the licence fee paid in 

respect of the software is necessary to take account of this amount. 

2 By contrast, TR 2021/D4 at [58] cites Dyason for the following proposition: 

Software acquired under licence is reproduced for the purposes of subsection 31(1) of the Copyright Act when it is 

copied as part of the technical process of installing it on a computer or device. There is also a reproduction in this 
sense when software is downloaded onto a computer or device. 
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Payment type TR 93/12 TR 2021/D4 

Distribution 
arrangements – 
licence to use 
the software 

 

 

 

 

 

 

 

 

Payments for a licence for 
simple use only of computer 
software are not royalties, 
irrespective of whether the 
software is acquired by a 
distributor for sub-licencing to 
end-users (e.g. where 
packaged software is 
acquired by the distributor 
under licence and is 
sublicensed to the end-user) 
or by end-users directly. [29] 
See also [34] 

 

 

May be a royalty. [5(a)(ii), cf. 
[6](b)], [74]. 

In particular, see Examples 4 
and 5, contrast with Example 
6. 

The issue appears to be 
whether the distributor is 
permitted to do something 
that is the exclusive right of 
the copyright owner, 
including “the right to sub-
licence the use of the 
software to end-users” [23]), 
or “the right to distribute the 
software by way of sub-
licensing” [30]. 

Software 
distribution 
agreements for 
the right to 
import/distribute 
software, 
without a 
licence to use 
the copyright 

Not a royalty, even though 
importation is infringement of 
copyright. [20] 

See above. 

Assignment of 
copyright 

Not a royalty. [23]-[25] Should be a royalty unless 
the assignment can be 
properly characterised as an 
outright sale or transfer. [82]-
[83] 

Apportionment No apportionment required if 
“royalty” supply if minimal. 
[27] 

Where the contract provides 
for both the supply of know-
how and the provision of 
services, an apportionment of 
the payments under the 
contract will be necessary. 
[42] 

In certain cases, 
apportionment may be 
required to ascertain the 
extent to which a receipt from 
the licensing or distribution of 
software is a royalty. 
Apportionment is to be done 
on a fair and reasonable 
basis taking into account all 
the facts and circumstances 
of the particular case. [7] See 
also [50] 

3 Most importantly, under TR 93/12, there was a broad symmetry between 
transactions involving the end-user on the one hand, and the transactions involving 
a reseller or distributor on the other. If the transaction involving an end-user was 
characterised as simple use and therefore did not give rise to royalties, then the 
transactions involving the reseller/distributor would also not give rise to royalties. 
See [27], [29] and [34]. 

4 By way of comparison, the draft analysis in TR 2021/D4 provides as follows: 

A payment by a software distributor for the right to sub-licence the use of 
software is a royalty. This is the case whether the software is distributed by 
way of physical carrying media, digital download or cloud-based technology 
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such as software-as-a-service. It is also the case whether the payment by 
the distributor is for the right to grant licences for the simple use of the 
software or to grant licences which confer more extensive rights, for example, 
the right to modify or adapt the software (see Examples 4 and 5 of this 
Ruling).3 (emphasis added) 

5 Thus, under TR 2021/D4, even if an end-user transaction is not a royalty, the 
transaction involving the reseller/distributor will be.  If the lack of symmetry is 
intended, the rationale for it is not clear and the ruling would be better if it was. 

3 Application of TR 93/12 vs TR 2021/D4 

6 When finalised, and then with effect from before and after its finalisation date, TR 
2021/D4 is intended to replace TR 93/12, which was withdrawn from with effect 
from 1 July 2021.4  

7 As things are currently expressed there is a period to July 2021, a hiatus period 
from 1 July 2021 to when the new ruling issues, and then (effectively) a 
retrospective removal of the hiatus period when the new ruling issues. 

8 The timing of operation of TR 93/12 and the new ruling, particularly in relation to 
arrangements entered into before TR 93/12 was withdrawn, ought to be made 
clear.     

9 We submit that the Commissioner should allow taxpayers to rely upon TR 93/12 
until TR 2021/D4 has been finalised and published, or otherwise provide a clear 
outline of how the two positions are to be applied in relevant periods. 

4 Position adopted in TR 2021/D4 under domestic law 

4.1 Case law – primacy of contract 

10 We consider that the proposed approach of characterising software payments as 
outlined in the draft views expressed in TR 2021/D4 is inconsistent with settled 
domestic principles. 

11 We acknowledge that paragraph 4 recognises that characterisation of payments 
depends on the terms of the agreement.5 This is consistent with TR 93/12.6   

12 However, in relation to distribution arrangements, TR 2021/D4 goes further: 

An agreement between a software developer and a software distributor can 
take a variety of forms. In determining whether a payment made by a software 
distributor is a royalty, it is the nature of the rights granted to the distributor and 
the context in which they are granted that informs the character of the 
payment.7 

13 It is stated: 

A payment for the right to make copies of and distribute software is therefore a 
royalty irrespective of whether the payment is a one-time or periodical payment 
or calculated by reference to the number of times the program is reproduced.8  

… 

Where a software distributor is granted the right to do something in relation to 
software that is the exclusive right of the copyright owner, the payment made 
for that right will be a royalty.[14] For example, and as mentioned in paragraph 
65 of this Ruling, a payment for the right to make copies of and distribute 

 
3  TR 2021/D4, [75]. See also [77], which are cases of the distributor “authorising” the end-user to engage in “simple use” 

under TR 2021/D4. 

4  Interim withdrawal with effect from 25 June 2021. 

5  TR 2021/D4, [4]. 

6  TR 93/12 at [3]. 

7  TR 2021/D4, [73]. 

8  TR 2021/D4, [65]. 
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software is a royalty. Similarly, where a software distributor is granted broad 
distribution rights which include the use of any intellectual property necessary 
to perform its distribution function, a payment for those rights will be a 
royalty.[15]9 

[14] Task Technology Pty Ltd v Commissioner of Taxation [2014] FCAFC 113 
at [15–22]. 

[15] International Business Machines Corporation v Commissioner of Taxation 
[2011] FCA 335 at [50–53]. 

14 We submit that the way in which those cases have been stated to apply is not a full 
and complete application of the decisions of those cases.  The caselaw cited does 
not, in our view, support those categorical statements in the way in which outlined 
in TR 2021/D4.  We would recommend further analysis be provided in the final 
ruling.  We provide some comments following.  

15 It is correct to say that, in determining whether payments made are characterised 
as royalties, Australian courts have interpreted the rights and obligations under the 
relevant agreement, before determining whether the payments for the rights and 
obligations were properly characterised as ‘royalties’. Such an approach has been 
considered ‘fundamental’ to determining the characterisation of payments,10 as the 
agreement will determine whether the payments are for the right or use of, 
relevantly, software.11  

16 The payments are to be construed by reference to the agreement, rather than at 
each time a payment is made. As Bennett J said in IBM: 

The Corporations submit that the true character of the Payments must be 
assessed, for the purposes of characterisation, at the time each of the 
Payments was made. It is true that the character of the Payments is based on 
the nature of the rights conferred and that the personality of each of the 
Payments can be revisited each time one was made. However, the 
characterisation for each of the Payments is the same because the answer is 
found in the SLA, which has remained relevantly the same.12 

17 After closely construing the relevant agreement, Bennett J stated that the rights 
afforded under the agreement was not a distribution agreement that conferred 
rights independently of the grant of IP rights. Rather, her Honour concluded that the 
agreement granted such rights as necessary for distribution of the relevant 
products.13  

18 The first instance decision of Task Technology considered whether payments were 
made as consideration for the supply or right to use source code by reference to 
‘the nature of the rights that Task Technology acquired under the distribution 
agreement’.14 

19 Davies J dismissed the appeal by considering the language under OECD 
Commentary and the Canada-Australia DTA: 

Once it is understood that Canada treats as “royalties” within Article 12 all 
payments for computer software, there is a clear purpose for Article 12(7): that 
is, for the purpose of the bilateral agreement between Canada and Australia to 
remove from the definition of “royalties”, payments in relation to computer 
software where the program was acquired for operation by the end user and 
the rights acquired in relation to the supply or use of that software were no 
more than to enable the effective operation of the program by the end user. 

 
9  TR 2021/D4, [74]. 

10  International Business Machines Corporation v Commissioner of Taxation [2011] FCA 335, [16] (Bennett J) (IBM). 

11  IBM, [19] (Bennett J). 

12  IBM, [41] (Bennett J). 

13  IBM [50]-[52] (Bennett J).  

14  Task Technology Pty Ltd v Commissioner of Taxation [2014] FCA 38, [20] (Davies J). 
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Such a construction gives effect to the ordinary meaning of the text of Article 
12(7) interpreted in accordance with the principles contained in Articles 31 and 
32 of the Vienna Convention.15 

20 On appeal, although reaching the same result as Davies J, the Full Court took a 
different approach, considering the issue through the application of Article 12(7) to 
the Canada-Australia DTA to the relevant distribution agreement (Distribution 
Agreement).16 Unlike the first instance judge, the Full Court considered that Art 
12(7) could only apply where the payments made by Task to CWI under the 
Distribution Agreement were  

made as consideration for (a) the supply of source code in a computer software 
program or (b) the right to use source code in a computer software program.17  

21 If the payments met that condition, ‘then (and only then) did the proviso in Art 
12(7) become relevant’.18 Put another way, the Distribution Agreement was the 
‘only vehicle which provided [the taxpayer] with any rights’.19 

22 The Full Court considered the Distribution Agreement as the starting point and gave 
it primacy.  

23 Thus, those cases do not determine that software distributors will authorise or 
involve the use of copyright. Rather, the cases themselves focus on the contract 
under which the relevant payments were made. So much is recognised by 
Professor Vann in “Royalties in Australia: Task Technology and Seven Network 
cases” 20 where it was concluded that, with reference to the case law, distribution 
agreements which give rights to acquire and distribute, but not reproduce software, 
will not give rise to royalties. 

24 This is implicitly recognised in Example 6 in TR 2021/D4. In that case, it is accepted 
that the fees are not royalties because “the fees secure the grant of distribution 
rights that do not involve the use of copyright” by the reseller.21 However, the 
distinction between Examples 4 and 5 (royalties) and Example 6 (not royalties) 
appears primarily to be technological (that is, the means of distribution to end-
users), rather than by reference to a focus on the terms of the agreement as 
endorsed by the case law.  

25 While [81] also refers to cases where “software is distributed by way of digital 
download or cloud-based technology”, it is not explained how those cases will be 
different from Examples 4 and 5. Thus, we submit that TR 2021/D4 does not 
provide sufficient clarity as to how contractual terms will be interpreted.  

26 We consider that TR 2021/D4 should clarify its approach and make certain that the 
proper approach to be taken is in line with Australian authority.  

4.2 Apportionment  

27 As noted above, TR 2021/D4 envisages apportionment in certain circumstances.22 

28 At paragraph 79 of TR 2021/D4, it is stated: 

Where a software distributor makes a single undissected payment that is partly 
for the right to use the copyright in software and partly to secure other rights, 
the payment must be apportioned on a fair and reasonable basis taking into 
account all the facts and circumstances of the particular case. As a general 

 
15  Task Technology Pty Ltd v Commissioner of Taxation [2014] FCA 38, [18] (Davies J). 

16  Task Technology Pty Ltd Commissioner of Taxation [2014] FCAFC 113, [11]. 

17  Task Technology Pty Ltd Commissioner of Taxation [2014] FCAFC 113, [26]. 

18  Task Technology Pty Ltd Commissioner of Taxation [2014] FCAFC 113, [27], emphasis added. 

19  Task Technology Pty Ltd Commissioner of Taxation [2014] FCAFC 113, [30]. 

20  Sydney Law School, Legal Studies Research Paper No. 15/96, November 2015. 

21  TR 2021/D4, [33]. 

22  See also Ronpibon Tin NL v Federal Commissioner of Taxation [1949] HCA 15, [18]. This is consistent with the OECD 
Commentary on Art 12: OECD Commentary, Art 12, [11.6], [17]. 
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proposition, where the grant of the right to use the copyright in software is 
central to the rights the distributor is given to perform its distribution function, 
and the other rights granted are ancillary in comparison, it is considered that 
the whole of the payment will constitute a royalty.23  

29 We submit that there are two issues with this approach. First, as noted above, the 
reason which the Commissioner advances for treating payments by distributors as 
royalties is because, in substance, they authorise simple use by the end-users, 
even where simple use by the end-users is incidental (see fn 13). Taken in that 
way, it is submitted that the proper conclusion that the core function is the 
distribution function and the ancillary function is in fact authorisation, such that it is 
the latter which can be disregarded in an apportionment exercise. 

30 Secondly, apportionment is not considered where ‘the other [non royalty] rights 
granted are ancillary in comparison’ - the whole of the payment will consider a 
royalty. Curiously, the same is not true for the reverse scenario. That approach 
does not provide taxpayers with certainty and therefore undermines the purposes of 
a ruling. Further, this inconsistent treatment may result in increased disputes 
surrounding the ‘value’ the rights granted under the relevant agreement.  

31 We submit that the draft ruling should adopt a more consistent approach. We note 
that the OECD contemplates either an apportionment, or where one part of what is 
being provided constitutes by far the principal purpose of the contract and the other 
parts ancillary and largely unimportant, then the treatment applicable to the 
principal part should generally be applied to the whole amount of the 
consideration.24 

32 Further, the ATO should provide detailed guidance on apportionment.  

33 We are not aware of a case which has dealt with an apportionment of payments 
based on a partial characterisation of royalties.  

34 The leading Australian authority on apportionment is Ronpibon Tin, which provides 
two types of outgoings which require apportionment: 

One kind consists in undivided items of expenditure in respect of things or 
services of which distinct and severable parts are devoted to gaining or 
producing assessable income and distinct and severable parts to some other 
cause. In such cases it may be possible to divide the expenditure in 
accordance with the applications which have been made of the things or 
services. The other kind of apportionable items consists in those involving a 
single outlay or charge which serves both objects indifferently.25 

35 As indicated by the Court in Ronpibon Tin, how an apportionment will be made will 
be a question of fact, with regard to the peculiarity of the matter.26  

36 Given the potential complexities, we consider that the Commissioner should 
provide more guidance (including examples) on how apportionment may be 
reached, including what factors the Commissioner may look to in making an 
apportionment on ‘fair and reasonable basis’. Such additions would, we think, 
significantly add to the utility of the draft ruling and be consistent with the purpose 
of the public rulings system. 

5 Position under DTAs and other international sources 

37 We note that the current draft of TR 2021/D4 makes limited reference to the 
operation of Australia’s DTAs, and in doing so only in reference to the inclusion of 
the term 'royalty' within such DTA.27  

 
23  TR 2021/D4, [79]. 

24  Taking a similar approach to the OECD approach, see OECD Commentary on Article 12, [11.6] 

25  Ronpibon Tin NL v Federal Commissioner of Taxation [1949] HCA 15, [18]. 

26  Ronpibon Tin NL v Federal Commissioner of Taxation [1949] HCA 15, [21]. 

27  See TR 2021/D4, [49]-[53]. 
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38 Australia meets its obligations under its DTAs by incorporating these agreements 
into domestic law.28  The DTAs are to be read as one with the Assessment Acts.29 
In particular, the provisions of those DTAs override any inconsistency with 
provisions contained in the Assessment Acts, apart from Part IVA.30 

39 As acknowledged by the Commissioner: 

While the issues considered by ATO officers will usually relate to the domestic 
law implementation of DTAs, those issues can only be properly analysed, and 
their implications fully understood, when the 'parallel lives' of Australian DTAs 
are kept in mind.31 

40 We submit that an analysis of the operation of DTAs would assist in the final 
ruling.32 

41 In particular, we submit that TR 2021/D4 should clarify whether any implications 
may arise from the ATO’s revised guidance, particularly regarding the meaning of 
‘royalty’ under Australia’s DTAs, to ensure that no confusion or inconsistency 
arises.  

5.1 OECD Commentary and Status 

42 We acknowledge that one of the main purposes of the OECD Model Tax 
Convention is to provide ‘a means of settling on a uniform basis the most common 
problems that arise in the field of international juridical double taxation’.33 It is 
important that in the final ruling there are no inconsistencies in Australia’s 
administrative tax guidance, ensuring consistency on both domestic and 
international levels. 

43 We submit that the current draft views in TR 2021/D4 appear inconsistent with the 
OECD’s current position:  

In other types of transactions, the rights acquired in relation to the copyright are 
limited to those necessary to enable the user to operate the program, for 
example, where the transferee is granted limited rights to reproduce the 
program. This would be the common situation in transactions for the acquisition 
of a program copy. The rights transferred in these cases are specific to the 
nature of computer programs. They allow the user to copy the program, for 
example onto the user’s computer hard drive or for archival purposes. In this 
context, it is important to note that the protection afforded in relation to 
computer programs under copyright law may differ from country to country. In 
some countries the act of copying the program onto the hard drive or random 
access memory of a computer would, without a license, constitute a breach of 
copyright. However, the copyright laws of many countries automatically grant 
this right to the owner of software which incorporates a computer program. 
Regardless of whether this right is granted under law or under a license 
agreement with the copyright holder, copying the program onto the 
computer’s hard drive or random access memory or making an archival 
copy is an essential step in utilising the program. Therefore, rights in 
relation to these acts of copying, where they do no more than enable the 
effective operation of the program by the user, should be disregarded in 
analysing the character of the transaction for tax purposes. Payments in 
these types of transactions would be dealt with as commercial income in 
accordance with Article 7. 

[…] 

 
28  TR 2001/13, [4]. 

29  International Tax Agreements Act 1953 (Cth) s 4.  

30  International Tax Agreements Act 1953 (Cth) s 4(2). 

31  TR 2001/13, [7]. 

32  See also TR 2001/13[122]. 

33  OECD Model Tax Convention (Condensed Version) 2017, Introduction [3]. 
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Arrangements between a software copyright holder and a distribution 
intermediary frequently will grant to the distribution intermediary the right to 
distribute copies of the program without the right to reproduce that program. In 
these transactions, the rights acquired in relation to the copyright are 
limited to those necessary for the commercial intermediary to distribute 
copies of the software program. In such transactions, distributors are paying 
only for the acquisition of the software copies and not to exploit any right in the 
software copyrights. Thus, in a transaction where a distributor makes payments 
to acquire and distribute software copies (without the right to reproduce the 
software), the rights in relation to these acts of distribution should be 
disregarded in analysing the character of the transaction for tax purposes. 
Payments in these types of transactions would be dealt with as business profits 
in accordance with Article 7. This would be the case regardless of whether the 
copies being distributed are delivered on tangible media or are distributed 
electronically (without the distributor having the right to reproduce the 
software), or whether the software is subject to minor customisation for the 
purposes of its installation.34 (emphases added) 

44 We consider that the current draft position set out in TR 2021/D4 would benefit from 
amendment to align itself with current OECD Commentary. Without alignment, the 
Commissioner’s views will could uncertainty for taxpayers and may increase 
taxation disputes which involve the proper interpretation of DTAs. As noted in TR 
2021/D4 at [52]: 

Where there is an inconsistency between the definition of royalty in subsection 
6(1) of the ITAA 1936 and the definition in a particular double-tax agreement, 
the definition in the double-tax agreement prevails over the definition in 
subsection 6(1) of the ITAA 1936 to the extent of the inconsistency. 

45 It is submitted that the final ruling should properly deal with the interaction with 
applicable DTAs and OECD Commentary. 

5.2 Indian Decision 

46 In March 2021, the Supreme Court of India considered whether payments made for 
the resale/use of computer software were royalties under domestic law and the 
relevant DTAs.35  

47 Under the agreements, the distributors were granted a non-exclusive and non-
transferable licence to resell the software. The end-users were granted a limited 
right to use to the software without right to sublicense, transfer, modify or reproduce 
the software.  

48 The Supreme Court rejected the contention that payments made by distributors and 
end-users would be royalties, as such agreements do not grant a right or interest in 
the software. A distribution agreement that grants a distributor a non-exclusive, 
non-transferrable licence to sell computer software, with no copyright transferred to 
either distributor or end-user does not grant a right or interest to reproduce the 
computer software.36  

49 The Court’s decision was consistent with the OECD Commentary and the approach 
taken in TR 93/12. The Indian Supreme Court’s decision is at odds with the 
proposed TR 2021/D4, which may signal further issues should the Commissioner’s 
views be published as they are currently drafted.  

 
34  OECD Commentary, Article 12, [14], [14.4]. 

35  Civil Appeal No. 8733 of 2018. 

36  Engineering Analysis Centre Civil Appeal No. 8733 of 2018, [45]-[47]. 
https://main.sci.gov.in/supremecourt/2011/38137/38137_2011_33_1501_26629_Judgement_02-Mar-2021.pdf  

https://main.sci.gov.in/supremecourt/2011/38137/38137_2011_33_1501_26629_Judgement_02-Mar-2021.pdf
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5.3 United Nations  

50 We acknowledge that, although the United Nations Model Tax Convention largely 
replicates the OECD’s position on royalties (and in particular, software), we note 
there are some important differences.  

51 Both the OECD and UN Commentary considered the characterisation of payments 
for computer software as royalties as potentially posing difficulties, in particular 
where computer technology continues to develop rapidly.37  

52 In late 2020, the UN released a discussion draft to update the UN Model to include 
software payments to in the Model’s definition of royalty. The reasoning behind the 
proposed changes included, inter alia: 

• the rapid change of technology and increasing reliance on software justifies 
the allocation of taxing rights to source countries;38 

• a need to remove the ‘blurred distinction’ between use of copyright in 
software or copyrighted software, to promote tax certainty and a reduction of 
disputes;39 and 

• requirement to protect source. 

53 At the latest Committee of Experts on International Cooperation in Tax Matters (19-
28 April 2021), the UN Committee of Experts decided not to add a proposal to add 
computer software payments to the UN model tax treaty’s definition of royalty.40 
While some members of the Committee expressed the view that such a change 
could be made in the 2021 Model Convention, other members believed more work 
was necessary, ‘especially regarding the treatment of software embedded with 
other goods and services and the interaction of the proposed change to article 12 
with articles 12A and 12B’.41 

54 We submit that Australia should adopt a multilateral approach, promoting change at 
a global level rather than pursuing unilateral action that my stifle multinational 
cooperation.  

6 Conclusion and further contact 

55 The Committee would be pleased to discuss any aspect of this submission.  Please 
contact the chair of the Committee, Angela Lee, on 03 8600 1784 or 0421 373 044 
if you would like to do so. 

 

Yours faithfully 

 
Greg Rodgers 

Chair, Business Law Section  
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